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PRELIMINARY STATEMENT | 


This supplemental brief is submitted in opposition 


to the supplemental brief of appellant Ferro in which he 


raises, f.r the first time, a claim under the Interstate 


Agreement on Detainers (hereinafter "Agreement"). Ferro 
contends that pursuant to Article IV of the Agreement, he 

is entitled io a reversal of the judgments of conviction and 
dismissal of the indictments 74 CR 322 and 75 CR 259 on the 
grounds that he had been brought from and returned to jail 


in Ohio without having been tried on these indictments. 


STATEMENT OF FACTS 


A full statement concerning the relevant dates of 
the various indictments material to this appeal may be 
found at Point II of the main brief filed by the government, 
p. 15 et seg. 

On two separate occasions, appellant Ferro was 
brought from Ohio to the Eastern District of New York pur- 
suant to writs of habeas corpus ad prosequendumn. 

On September 18, 1973, indictment 73 CR 848 was 
filed. Two days later, on September 20, 1973, a writ of 
habeas corpus ad prosequendum was issued in the Eastern 
District of New' York. Thereafter, on October 12, 1973, 
Ferro appeared in the Eastern District without couns:2l and 
entered a plea of not guilty. At this October 12, 1973 
appearance, Ferro was ordered held on the writ by the United 
States Marshals until November 15, 1973, presumably for 
trial (Transcript, October 12, 1973 pp. 14-15). 


Sometime thereafter, Ferro left federal custody. 


Although there is no indication in me pan as to when he 


was transferred from federal custody, at a proceeding on 


T docket sheet (73 CR 6458) only indicates that the 
writ was satisfied. 


’ 


November 16, 1973; there is a statement on the record that 
notwithstanding the Court's order of October 12, 1973, 


Ferro had been released to Ohio (Transcript, November 16, | 


1976 [sic], p. 3). Subsequent efforts to get Ferro back 
were, for some reason not appearing in the record, unsuc- 
cessful, (writ issued November 9, 1973, bench warrant 
November 16, sors” . writ issued November 19, 1973, writ 
issued November 27, 1973), until a writ issued on January 25, 
1974 finally caused Ferro to be produced in the Eastern 
District on February 5, 1974. Shortly thereafter, on 

Fel .ary 19, 1974, Ferro moved to dismiss indictment 

73 CR 848, citing United States v. Maze, 414 U.S. 395 (1974). 
On April 5, 1974 this indictment was dismissed. 

According to the record, it appears that Ferro 
remained in federal custody until May 3, 1974, when he 
pleaded not guilty to indict ent 74 CR 322. At this time, 
as the record indicates, he was ordered to remain in 
federal custody (Transcript, May 3, 1974, p. 8). There is 


nothing in the record to support appellants assertion that 


he was returned to Ohio during the summer of 1974 (Supplemental 


erro asserts t a detainer wa% g against him on 
November 30, 1973 (Supplemental Brie , p. 2). There is 
nothing in the record to support thi: assertion, though a 
bench warrant was issued on November 16, 1973. 


Brief, p. 3). He was, thereafter, tried before a jury 
and convicted on March 5, 1976. 
At no time during the proceedings below was 


the issue of the Interstate Agreement on Detainers raised. 


POINT I : 


THE INTERSTATE AGREEMENT ON DETAINERS 
IS NOT THE SOLE AUTHORITY UNDER WHICH 
THE FEDERAL COURTS MAY OBTAIN STATE 
PRISONERS FOR TRIAL AND ITS PROVISIONS 
DO NOT APPLY TO WRITS OF HABEAS CORPUS 
AD PROSEQUENDUM ISSUED PURSUANT TO 

28 U.S.C. §2241(c) (5). 


The issue whether the Interstate Agreement on 
Detainers ("Agreement") requires dismissal, vith prejudice, 
of a feder.il indictment whenever a federal defendant who 


had been produced pursuant to a writ of habeas corpus ad 


proseqguendum, 28 U.S.C. §2241(c)(5), is returned to State 
custody without being tried in the federal charge, was 

fully briefed and argued before this Court on September -13, 
1976 in the case of United States v. John Mauro, et al., 
76-1251, 76-1252, sub judice. A copy of the governmei.c's 
brief in the Mauro case is made a part of this brief and 

is filed herewith. It is contended, for the reasons advanced 
by the Government in the Mauro casc, that appellant's claim 


that the Agreement requires vacation of his conviction and 


dismissal of the indictments should be rejected. 


POINT II ; 
THE FAILURE OF APPELLANT TO MOVE 
TIMELY TO DISMISS THE INDICTMENT 
CONSTITUTED A WAIVER OF THIS CLAIM. 


The government contends, notwithstanding the 
decision on the substantive question of the applicability 
of the Agreement to a writ of habeas corpus ad prosequendum 
issued pursuant to 28 U.S.C. §2241(c) (5), that the appellant's 
failure to timely raise this claim constitutes a waiver of 
the issue under the Federal Rules of Criminal Procedure, 
: Rules 12 (b) (1), 12(b) (2) and 12(f). 
Rule 12(b) provides (in pertinent part): 


j Pretrial Motions. Any defense, objection, 
oO. request which is capable of determination 

4 : without the trial of the general issue may 

: be raised before trial by motion. Motions 

may be written or oral at the discretion of 

the judge. The following must be raised 

prior to trial: 


(1) Defenses and objections based on defects 
in the institution of the prosecution; or 


(2) Defenses and objections based on de- 
fects in the indictment or information 
(other than that it fails to show jurisdic- 
tion in the court or to charge an offense 
which objections shall be noticed by the 
court at any time during the pendency of 
the proceedings); 


ae 
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Rule 12(f) provides: 


Effect or Failure to Raise Defe:ses or 
Objections. Faiiure by a party to raise 


defenses or objections or %“o make :equests 
& which must be made prior coral, at the 


ce PRT I Ty 


’ 


time set by the court pursuant to sub- 
division (c), or prior to any extension 
thereof made by the court, shall constitute 
waiver thereof, but the court for cause 
shown may grant relief from the waiver. 


It is our ~ ition, simply stated, -hat Article 
Iv(e) of the Agreement, if implicated at all by the pro- 
cedures employed here - and we contend that it is not - is 
not the type of defect which either “fails to show juris- 
diction in the court or to charge an offense", the two 
cases in which the waiver provisions of Rule 12(f) do 
not apply. It seems plain that this language refers to 


subject matter jurisdiction which cannot under any circum- 


stances be waived: Indeed, since Rule 12(b) (2) speaks of 
the failure of the indictment "to show jurisdiction in 

the court or to charge an offense", rather than ef a defect 
in the institution of the prosecution which affects juris- 
diction, it would not seem to support any other construct‘ on. 
See Wright, Federal Practice & Procedure (Criminal), §193, 

p. 405; cf. United States v. Sisson, 399 U.S. 267, 281-282 
(1970) so construing similar language in Rule 34, Federal 


Rules of Criminal Procedure. Moreover, Rule 12(b) (1), by 


its terms, as held by the Supreme Court in United States v. 


vavis, 411 U.S. 233, 234 (1973), "applies to both procedural 


and constitutional defects in the institution of prosegutions 
which do not affect: the jurisdiction of the trial Court." 
Quite plainly, the Court is referring to subject matter 
jurisdiction. : 

This consideration aside, there is no reason why 


! this type of defect which goes to the initiation of the pro- 


secution, i.e., a claim that the return of a defendant to 


the sending state prior to trial in the receiving state causes 
the indictment, under Article IV(e), to be of no "further 
force or effect," should be deemed to affect the "jurisdiction" 
of the district court any more than numerous other defects, 
including those of constitutional dimension, to which the ¥ 
waiver provisicns of Rule 12 have been applied. Thus, the 
Supreme Court only recently held that a claim that a aqrant 
jury hed been unconstitutionally selected was waived by the 
failure to raise it before trial. United States v. Davis, 
411 U.S. 233 (1973). 

Moreover, an analogous case is United States v. 
Rosenberg, 195 F.2d 583, 602-603 (2d Cir.) cert. denied, 
344 U.S. 838, (1952), where this Court held that the failure to 
timely assert a lack of jurisdiction over the person of the 


defendant constituted a waiver of such claim. A similar 


iY 
\ 


, 


result aould obtain here where, in effect, the \rticle IV(e) 


sanction, if applicabie, is only a statutory direction that the 


return of the defencunt to the sending State constitutes a 
divestiture of personal jurisdiction over that defendant for the 
particular charge upon which he was delivered. There is no 


question but that the indictment continues to state an offense 


over which the Court has subject matter jurisdiction. 


hs eae 
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Additionally, and aside from’the plain language of 
Rule 12(b), there is simply no reason of policy for con- 
cluding that a defect, of the kind alleged here, is juris- 
dictional and cannot be waived by a failure to move in a 
timely fashion. The statutorily created right to be tried 
before return to the sending state does not reflect a 
“principle of justice so rooted in the traditions and con- 
science of our people as to be ranked fundamental" Palko 
v. Connecticut, 302 U.S. 319, 325 (1937), quoting Snyder 
v. Massachusetts, 291 U.S. 97, 105 (1934). The Agreement 
was merely designed to facilitate the transportation of 
prisoners between jurisdictions and federal participation 
was not sought until the Supreme Court decided Smith o- 
Hooey, 393 U.S. 374 (1974). Thus, the Agreement, at 
least insofar as federal participation is involved, was based 
on speedy trial concerns. And, of course, the right to a 
speedy trial, if not timely asserted is waived. Barker v. 
Wingo, 407 U.S. 514, 530 (1972); United States v. Lustman, 
258 F.2d 475 (2d Cir.) cert. denied, 358 U.S. 880 (1958). 
Thus, since the constitutional right, which underlies the 
Agreement's purpose, may be waived, the statutorily-created 
right certainly is also waivable. See People v. White, 33 
AD2d 217, 221 (2d Dept. 1969). 


a 


ll. 


In People v. White, supra, the Appellate Division, 


treating the requirement of the Agreement that trial be 


held within 120 days after a defendant is delivered to the 


receiving state, held that absent a demand, the provision 


was waived. 


The analysis of the White case is apt: 
“The terms of the Interstate Agreement 

place a heavier burden upon the prosecution 
than the Constitution itself does. The 
latter mandates a speedy trial. The Agree- 
ment requires one within its short time 
limits unless a continuance be granted on 
the application of the prosecutor for good 
cause shown in open court. Under these 
circumstances it seems perfectly reasonable 
to require the prisoner to exercise his right 
promptly and not to contribute to further 
delay by his own doing. The terms of the 
Agreement are not self-executing and vey 
require affirmative action on the part of 
the prisoner (State of New Jersey v. West, 
79 N.J. Super. 379). Just as the constitu- 
tional right to a speedy trial may be waived 
(People v. Prosser, 309 N.Y. 353), so may 


the privilege conferred by the Agreement. The 


’ 


evils which the Agreement was meant to remedy 


are less present when the delay is occa- 


sioned by the prisoner than when occasioned 


f 


by the prosecution ‘: 2e N.Y. Legis. Annual, 
1957, pp. 40, 42 [Memoranda of Joint Legis- 
lative Committee on Interstate Cooperation]). 
A prisoner not brought to trial within the 
statutory period may not continue to parti- 
cipate in the proceedings indefinitely and then, 
at his pleasure, demand and be granted a dis- 
missal of the indictment. We can see no use- 
ful social or correctional purpose which would 
be served by a contrary holding." 

It is our contention, that the agreement should not be con- 
strued to permit a defendant to avoid the requirements of 
Rule 12(b) and then, “at his pleasure demand and be granted 
a dismissal of the indictment". People v. White, supra. To 

so interpret Article IV(e) and Rule 12(b) and (f) would 
simply be "sanctioning the playing of games" by a defendant. 
cf. United States v. Salzmann, F.2d (2d Cir. slip. 
op. 29, 46, September 28, 1976) (concurring opinion per 


Feinberg, J.) 


13. 


Since, as we have shown, the alleged defect here 


does not affect the subject-matter jurisdiction of the 


district court, the claim must have been made "prior to 
trial". Rule 12(b). If not, it is waived unless there has 
been a showing of cause to permit “relief from the waiver" 
Rule 12(f). There has been no such showing in this case. 


Accordingly, we submit that the waiver provisions of Rule 12 


apply and the claim ceemed waived. 


CONCLUSION 


The judgments of conviction should be affirmed. 


Brooklyn, New York 
October 15, 1976 


Respectfully submitted, 


DAVID G. TRAGER 
United States Attorney 
Eastern District of New York 


BERNARD J. FRIED 

DOUGLAS J. KRAMER 

Assistant U.S. Attorneys, 
(Of Counsel) 
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Interstate Agreement on Detan (Tithe 18, 


United States Code ndis 
Jud c Bar c} in grant { appelles e motions 10 dis- 
miss the indictments, both of which cha Ll crimins! 


contempt in violation of 18 U.S.C. $401, held that the 
Interstate Agreaaent on Detainer: hereinafter th 
“Agreement requires dismi sal, witl prejudice, oO} out- 
4 


standing federal charges whenever a federal defendant 


is returned to state custody without being tried on the 


9 
a 


federal charges. The Government contends that where 
a state prisoner has been produc “| before a federal court 


pursuant to a writ of habeas corpus ad presequendum 


issued under the explicit authority of 28 U.S.C § 224] 
(c) (5), the provisions of the Agreement are no invoked. 


Statement of the Case 


On November 3, 1975, in separate indictments filed 


) 


: y r . ; vr, r Nov "rayle +} ”) } “Sa 

in the Eastern District of New York, the % ppellees John 
Mauro and Jchn Fusco were charged with « ‘iminal con- 
tempt of court, in violation of 18 U.S.C. $401. Both 


appellees had refused to testify before a federal Grand 
Jury. At the time of these indictments, they were 1in- 


Lf } C 


eustody oi the setate o1 New 
} 


of three years to life and one year to life, 1e- 


iV 
Pursuant to separate writs: of habeas corpus ad prose- 


me. Ses A Navamhor & wis anh anneal “— 
quenaum, issued November v, 1975, each appellee Was 


produced in the Eastern District of New York. These 
writs were issued under the authority of 28 U.S.C. 
© 9941(¢)(5), whieh provides for the issuance OF such @ 
vit against a prisoner, state or federal, when “[i]t is 
necessary to bring him into court... for trial.” On 
November 24, 1975, the appellees were arraigned befor. 


Judge Bartels on the respective indictmen-s and both 
pleaded not guilty. 

Mauro and Fusco next appeared in court on December 
2.1975, at which time Judge Bartels endeavored to set a 
trial date. The Government informed the court that it 
would be ready to try the eases fai ly suon or in February 
(GA 67).' Meuro's counsel «tated that he would be en- 


1 Unless otherwise indicated, references are to pages of the 
Government’: xppendix. 


trial had j 


to be returned in time for trial, which 
for February 4, 


4 


Article IVie} of the Agreement, that is, that they had 
been returned to custody without having been tried on 
the federal indictments. 


On May 17, 1976 Judge Bartels ordered Fusco’s and 
Mauro’s respective indictments dismissed, holding that the 
Government had violated Article IVie) of the Agreec- 
ment when it returned defendants to state custody in 
December before trying them on the pending federal con- 
tempt charges and that, therefore, the Agreement re- 
quired that the indictments be dismissed with prejudice. 
In reaching this decision, Judge Bartels determined that 
the Agreement bound the federal government as both a 
sending State and receiving State for prisoners. Further- 
more, the court held that even though the federal govern- 
ment employed a writ of habeas corpus ad prosequendiim 


. “Article Il 


“As used in this agreement: 

“(a) ‘State’ shull mean a State of the United States; the 
United States of America; a territory or possession of the 
United States; the District of Columbia; the Commonwealth cf 
2uerto Rico. 

“(b) ‘Sending State’ shall mean a State in which 4 prisoner 
is incarcerated at the time that he initiates a request for final 
disposition pursuant to article II] hereof or at the time that 
a request for custody or availability is initiated pursuant to 
article IV hereof. 

“(c) ‘Receiving Statc shall mean the State in which trial 
is to be had ©n an indictment, information, or c nplaint pursuant 
to article III or article IV hereof. 

“Article IV 

“(e) If trial is not had on any indictment, information, 
or c apiaint contemplated hereby prior to the prisoner's being 
returned to the original place of imprisonment pursuant to 
article Ve) hereof, such indictment, information, or complaint 
shall not be of any further force or effect, and the court shall 
enter an order dismissing the same with prejudice.” (18 U.S.C. 
Appendix). 


4 
% 
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rather than filing a detainer as required by the Agree- 
ment, the Agreement is “the exclusive means” for 
securing the presence of a state prisoner for purposes 
of federal prosecution. Thus, the district court deter- 
mined that the provisions and sanctions of the Agree- 
ment should be applied. In effect, the court held that 
the Agreement, when available, had, by implication, re- 
pealed the 28 U.S.C. § 2241(e1(5) writ of habeas corpus 
ad prosequendum., 


ARGUME 


The Interstate Agreement on Detainers Is Not 
the Sole Authority Under Which the ! ° 
May Cbiain State Prisoners for Trial anc 
visions Do Not Apply to Wiits of Habecs Corpus 
Ad Prosequendum I[ssued Pursuant to 28 U.S.C 


ode ees 
§ 2241(c)(5). 


A. Introduction 

The district couri’s holding that a writ of habeas 
corpus ad prosequendum issued pursuant to 28 U.S.C. 
$ 22411¢) (5) should ve treated as a detainer under the 
Agreement with the resulting application of the Agree- 
ment’s provisions and sanctions is, in effect, a holding 
that the Agreement is the sole means by which the 
federal courts may obtain state prisoners for trials. 
Indeed, by this holding, the district court has deter- 
mined that the traditional and time-honored writ of 
habeas corpus ad prosequendum no longer ¢ wists except 
as it may constitute a detainer under the Agreement. 


‘Of course, this holding is conditioned on a finding that 
the partici.lar state has adopted the agreement. New York 
has done so. N.Y. Crim. Proc. L., § 580.20. 


noes 


- 
6 

Thus, for all practical pur :es, the district court has 
held that the Agreement, when availabie, impliedly re- 
pe is § 2241 (ec) 15). The Government submits that the 
district court decision is incorrect and there has been, 
erroneously, judicial Jegislation withdrawing from the 
federal statutory scheme a “necessar) tool for juris- 
dictiona} potency as well as administ tive effici fg 
Carbo \ l Stat ca ts Gil. G2 (1¢ ) 


B. The Writ of Habeas Corpus Ad Prosequencum 

i. we ructive t why, initiall ya hi v of 
the writ oO! habe: cCorpu “aa pro ¢ n to Cet } 
if the Congres jonal enactme! t Fi t} A C- 
ment s] i be considered, without e> Ss 1 } \ 
in ¢] t t legisiative |! y, to have Wy 
yepealed this writ 

In a? opinion by Chief Justi MI lH. the preme 
Court, in / yarte Buryoi 7% > 4 ! 14 14! 
(1S05 t the verm G3 “ha ca 9 « 
used in th ary Act, 1 Stat 81-82 (17 , was 
as c ft wluded the t of hal corpus 
ad preseque hil See al Price ¥. Johnsor 284 US 
266, 281 (19481. One year later, in / parte Bullman 
(Ex parte Swartiwovtl, © U.S. (4 Cranch! 75, 95-98 


(1807), the Chief Justice held, in -ecord with the Eng- 
lish practice, that the writ id proceqaendum ‘was eces- 
sary to remove a prisoner in order to prosecute him in 
the proper jurisdiction. The Court found authority for 
such writs in 


the reference to habeas corpus contained 
in the first sentence of § 14 of the Judiciary Act. 


s’This sentence gave authority to “all the courts of the 
United States . .. to issue writs of scire facias, habeas corpus, 
and all other writs not specially provided for by statute 
1 Stat. 81 (1789). 


Supreme Court decided Smith v. Hovey, 393 U.S. 374 


In the Saith case the Court held that the Sixth 


nent right to a -peedy trial appli even in a 


bn 
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be: 
a 


case 


where the state could not compel the presence of 


ral prisoner being de tnined in a federal institution. 


> of this decision it quickly became 2} parent that 
was needed a pros edure to rectit: the situation. 
al basis was necessary 10 recogni e state reque 

ie custody of federal pris oners. Thi is clear} 
in Section 2, Article I, Interstate Agreement on 
ers Act. Sce also the letter of the Deputy Attor- 


ney General of the United States to the Chairman of 


House Judiciary Committee: 


“Last term the Supreme Court ruled that prisoners 
} | ‘ . 4 . . . , by l,+ 
charged with State ofiecnses have a right to speedy 


ae h } Nt, ; 1m ¢ Looe © 
trial and that the State 1s uncer an obligation 


to make a ‘diligent, good faith effurt? to bring 


{ } 
a defendant to {rial within a yeasonable tim 
even though he is serving a sentence of imprison- 
. ] PP a | mate ss? ° 5 ct e } 
ment in a Fede) prison outside the State. 
Smith v. Hooey, 89 S.Ct 575, 393 US. 3 21 


a nul ber of States are requesting pyr" duction 
Federal prisoners. While some States have offered 
to provide the local police authorit o trans] 
the prisoners to the jurisdiction in which 
: 


ces are pending, at the present time 
this procedure is not feasible because the Federal 


term must run unint rruptedly, and therefore th 


prisoner must remain in the custody of a Federal 
official. This means that prisoners are ret red 
to the State for trial in the custody of a USS. 
marshal and arrangements must be made for 
Federal payment for the prisoner's lodging in an 
approved State jail with reimbursement by the 
State for the expenses involved. Article V of 
the Agreement provides that the appropriate au- 
thority in the receiving State could be entitled 
to temporary custody and that during the con- 
tinuance of temporary custody time being served 
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‘ 
Jn the sect ent ee 1 for the Legis! n”’, the 
Senate Report sti in additi } reason foi rting t 
a majority of det rs filed | States are 
near the conc} of the Federal sentence: 
to the rehabilitation progra hus been done 
4 s : : 
& institution staff has not hk: 
; sound pre-release program.” 
- ae ny ocmions 
- dmin, News, 4666 
4 This reason is, however, of sccondary importance. The main 
A impetus to adoption of the Agreement was the S7 ith v. Hoocy 
ease, supra. 
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reflect tle Congressional intent as i ted at the time 


1 
of the 1970 enactment of the A ment (GA 18) 
It is important to note that of ti} cen present mem- 
bers of the Judiciary Committee. ave were also mem- 
bers of the Committee in 1970, when their first report 
on the Agreement issued (Ser Report 91 1a iP 


Thus, thei) expres ion ef o7 igin invent 
that the fed hai Gove HY) i part 
ment only as a sending State and that the Agreement not 


supplant the writ of hab corpus ad pro: end: 


} " } ’ 
should be given great weich 
The Speedy Trial Act of 1974, 18 .C. $1361 ef seq., 
was enacted after the adopt of the Agre+ nt and is } 
in further re ing ( i nf Sub n (i) 
of Section 3161 of t) ( Trial ! 


““(1) i the attorn for the Government k: that 


a person charged Wiln an offens« ‘ ng ter! of 
imy ! un it 33) nstitut » he b ] 

“(A) undertake to obtain the pi e of the pri 

for trial; o1 

“(B) ea >a det: to be filed with the pe 1 having 
custody of the pri na req to s ay 
prisoner and to advise the prisoner of right to demand 
trial. 

“(2) If the pe: having cust ‘ ch pi re- 


ceives « detainer, be shall promptly advise the prisoner 
of the charge and «1 the prisone right to demand trial. 
If at any time thereafter the prisoner informs the person 
having custody that he does demand trial, such pergon 
shall cause notice to that effect to be sent promptly to 
the attorney for the Government who cansed the detain 
to be filed. 

“(3) Upon receipt of such notice, the attorney for the 
Goverment shall promptly seek to obtain the presence of 
the prisoner for trial. 

“(4) When the person having custody of the prisoner 
receives from the attorney for the Government a properly 
supported request fur temporary custody of such prisoner 
for trial, the prisoner shall be made available to that 
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Furthermore, in holding it the writ of hal corp 
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ad prosequendum ¥ in ef ipplanted | eres 
ment district court disrerarded a fui il rule 
o! ntutor Ce { etion \ he Cone1 } ex~- 
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pre in; parliciiiatl ) itLer, 
th ‘ j shonle he dee } he j 
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where the sul ! ( not even concer) 
v des f j Ro Vv. Unit 
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p ] eVel } olhey } hey » Seat 1 
t! ] al al } to lis) f an out- 
} 
S| ] fate { the \s ment apple 
! 
tle i {} Goverm t { ject ih ¢ t of inter 
jurisdictional transfer, to any right of | prisoner to 
contest the yi lity of hi dk livery).” 
Although Congress had adopted the Agreement on) few years 


earlier, it indicated in the Speedy Trial Act that there are no 


prescrived means by which the federal government must obtain a 
it the prisoner should be obtained. This 


the writ of hab 


prisoner, but onl; 


stre ak suggests as corpus 3 ad pi. sequen- 


dum remains available to the federal government as an alterna- 
tive to the filing of « aetainer under the Agreement. 


1A 
id 
Indeed, to constru: the Agreement 4 ndering the 
oo = ) j } 
s 2241liei 15) Writ o Neth corpu { rosequendum 
the funeiional equivalent o t detains section 2 
A asf 4 
AYU [] ‘ad’ oO { f 4 ret | ( 1} ! ‘ Ci ILO 
ly } ); . 
reauce th Juaici rit oF I Col more than 
) ial ’ } 
a no) Hcl ue l 1\ ( i I ! uit Wo i 
3 
he lled | ‘ 4 c 
} 
1iseit, \ ( pro t t ? ( } en 
vy 
Sta Nig ( ) } ‘ y cust 
4 + | 4 . . 
Or ; ! : i l\ i¢ } ni 
sus f I r enfo) 
gaa : 
abili ( , { : btaiy 
conne nm with ; T ] i >.¢ )] 
{3 f. In re a iv { ! f ad 
ver : I .2¢ 2d Ciy of 1Q°*4 Ty 13 
1976 | th n ¢ 
re | } | ; { } 
Cit if t 0 ) ] ont 
r ‘ ’ 

Phe i e, 3 ( sta ‘ 
. ; ? 41 
tory i is 0} { { { i une 

Aer i al Z Cc »/ 0 I 
co ] ! 

Il; h r th A \ ( no } ‘ lu ’ 
meu! A ’ l¢ i! j rf : n Lj 
P , ‘ 

Lem po cu le j f ( iF Piet cour 

a ? ; ; ad 

relied oj Ce Ol ud sf j i Vv. Gro es, 

- , ~ y rs 

020 F.2d 830, 8836-837 (8rd Cj 1975). Groomes, how- 
} ° ‘ 4 : 

ever, concerned the transfer of a fedey: ! prisoner con- 


fined at the Federal Correctional] institution, Danbury, 
Connecticut, to the ten rary cust ly of New Jersey, 
the receiving State. Aft having been transf red four 
times between Danbury FCI and Ney Jersey, Esola was 
tried and convicted in New Jc rsey. Following exhaustion 


of his Stute remedies, Esola brought as 2254 (1b) pecition 


to have his state conviction voided on the round that 
New Jersey had violated the terms of the Agreement. The 
District Court dismissed the petition. The Third Cireuit 
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reversed and remanded, stating that “we decide no 


i 0) 
in this case than that a cause of “action JS stated | tt 
apparent failure of New Jersey to nply with the term 
of the Agreement” Jd. at p. 839. 
Thu » he nAolaing in Grooni that the As l nt 
| 4? , . . + . a al 
provid exclusive means ot transfer when it j iva 
pe ' \ 
able” mu I read in conte ct. ine case concerned the > 
trans of a federal prisoney ¢ $y moots 4 } 
transtf A a recera’ prisoner to state custody and an nm} 
. . . . . ¥ 
Interven) return to the federal sending jurisdi I 
fore he trie l ! § Le Cf rt T) j no - 
7 | ® 
rela to the co ttuatio; he ty fer of ‘ 
‘ : : ; 
prison federal « ly with in ning 1 to 
l 4 ) - . 
the bad Ut ! AL it ore ti il ] {ed , 
Accordine] ] ( t’s reliance yn ¢ 1. 
“ TY} j ‘ _en 
in { sf if ise . { i 904 14 { 
1968 }, Cert. de ied, 419 JS 965 (1974 al ) 1 bh 
the « not Uj Wve Oo] ti be] ih 
Ricketson Court exp! held { need not d 
4 ; ; 
{ api t i CACII 1 it DP] lé la 
t 37 in_eed, the Court, in Ric} t, held t} 
A } 9 ; ; 
ALi ! . } Vy il { Th But s yp 
Vv. be? 14 N.Y 2d 736 (Dut ‘oun! Lou 
me } 1.) | } 
1973) here e cl held that e sanctlo the 
Agree: only come into play when th prison . 
} 7 t vy t t oY 1; Ver tT | } £ «] ; 
aS Decl ‘rned tO Ulie sending stute before trig in 
receiving state, was h‘:.self ready for trial at the time 
. 1 * 4 rT P ‘ a 
he is brought into court. The court held that trict 
construction of the Agreement is “impractical and unduly 


harsh [and] this litera] interpretation would limit 
thesappearance of defendants in State courts f 


io; 


{} @ pur- 
pose of pre-trial motions and procedures.” Jd. at 


787-788. 


Indeed, a result similar to Bernstein is appropriate in 
this case, where the writ of habeas corpus ad prosequen- 
dum, and not the Agreement, was issue.’ to bring the 
defendants before the district cour! for the purpose of 
arraignment and the setting of a trial date. The pre vi- 


r 
oe 
, 
e 
- 


. 
ie 
. 
» 
‘ 
a 
o 2 
™ 


= 


y 


sions of the Agreement wer 
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ver invoked by the Govern- 
ment, the defendants or the court. To the contrary, the 


proceedings of December 2. 1975 demonstrate th 


annollees were pot ne . sn the Fe. + yep 
appevuees Were No. prodqcuce In @ facts I 


the Agreement. Cf. United Vv. Richetse supra 
at 373. 


r 44 ' . é - : 
After sett trial dat » dist eG) ine ed 
as to wh re dete) nts ¢ be | + hoefore f | 
7 ‘ ao i j } , rr t 4 
and rei nd fy ean Z he) December ¢ 
xf ’ 19° ) } } ] 
Maren 1 It’s ov 1 ine p yy uereed 
} lat 4] ; ‘ ee : : 
to Go Whatev in Ores) ING G mm were 
. -} +} ’ XT (oe > Pr . 
raisea to the cou ul j Wau ' t} ruse 
s 3 4] } } 
and in fact Mr. Fusco requ that } l to the 
tat . A RL : } | ° 
State prison f (U-44 r. wav a e 
? : ‘ cs ‘ ; F (YA TA 
LO reima i hi 2 Wal't ) ih © eo | t 
TI + | . thas } P } 
The Cou: i nied th I i Stay only 11 i 
n¢ } } Ia y 47 ? 
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ni Ii 4 , re “ 41 4 rs 
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7 ’ ’ x 
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olai of ‘ ent On 
dist ed. The Government con- 
| estopped frem ; ruin ch 


exploit his return to his sending institution, because it was 


primarily attributable to his @vn request and consent. Coimpare 
United Slates Vv. Lustman, 258 F.2d 475 (2d Ciro, cert. de nicd, 


riv, appellee Tauro’s const 


358 U.S. 880 (1958). 
his return should have estopped him from seeking a dismis 


his indictment. Sce also, People Vv. Bernstem, supra 


“This defendant cannot take advantage of his own actions. 

‘According to infermaii om supplied by the Council of State 
Governments, these states presently include Aiabama, Alaska, 
Miss‘ssippi, and Oklahoma. 
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CONCLUSION 


The Orders of the District Court should 
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